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DECI SI ON

This case cones before the State Personnel Board after the
Board granted a Petition For Rehearing filed by the California
Departnment of Corrections after a decision was reached In the
Matter of the Appeals filed by Mguel O Leal and John C Arnold
(collectively "appellants"). The appellants had been dism ssed
from their positions as Correctional Oficers at the R chard C

Donovan Correctional Facility based on their alleged failure to
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prevent an inmate from escaping from the prison. The Board had
previously adopted the decision of the Admnistrative Law Judge
nmodi fying each dismssal to a sixty-days' suspension. The Board
granted the Departnent's Petition for Rehearing to review the
record and determne the appropriate penalty.

After reviewng the record of the hearing and considering the
oral and witten argunents of the parties, the Board concl udes that
appel l ants' acts of m sconduct warrant their each receiving a six-
nont hs' suspensi on.

FACTUAL SUMVARY

Leal was appointed to the position of Correctional Oficer in
Decenber  1983. Arnold was appointed to the position of
Correctional Oficer in January 1987. Both officers have good work
records and neither has any history of disciplinary action. At the
time of the inmate's escape fromthe prison, Leal had been assigned
to work in the sallyport for approximately three nonths; Arnold for
approxi mately two years.

The sallyport is a gated area where vehicles park to be
searched prior to leaving the prison. After the correctional
officers working the sallyport determne that a vehicle has been
t horoughly searched and is clear, they give a signal to the officer
at the perinmeter gate to open the gate so the vehicle can | eave the

prison.
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Prior to this incident, appellants had received approximately
one hour of formal instruction which covered, in general, the
duties of a sallyport officer. In addition, both officers received
on-the-job training related to their duties as sallyport officers.

Appel | ants acknowl edge that, as sallyport officers, they were
required to thoroughly inspect all departing vehicles to assure
that no i nmates escaped. Appellants generally worked together as a
teamin conducting their searches.

On the norning of April 3, 1995, appellants were working in
the sallyport when a Nalco chem cal delivery truck drove up for its
pre-departure inspection. The truck was extrenely large, wth
several conpartnents lining its sides. Appel ants had both
searched this particular delivery truck a nunber of tines before.

At the tinme the truck drove up, Leal was nearby, inside the
restroom Wile Leal was in the restroom Arnold said hello to the
driver of the truck and began his search. He started on the
driver's side, opening and closing the conpartnents. He then
clinbed on top of the truck to search that area, and then clinbed
down to check under the front hood. He then wal ked around to the
passenger's side and opened and closed all of the conpartnents on
t hat side.

In the neantinme, Leal left the restroom and wal ked out to
where the truck was parked, standing on the passenger's side. Wen

Leal arrived at the passenger's side of the truck, Arnold was on
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the other side of the truck opening and closing conpartnents. At
that point, Leal assuned that Arnold was in the process of
searching the truck

Wiile Arnold was busy searching the vehicle, Leal grabbed an
inspection mrror and began to search the underside of the truck
starting with the front of the passenger's side and slowy wal king
his way to the back of the truck. The inspection mrror is a
large round mrror on a long handle, simlar to a large dentist's
mrror. It is designed so that a person, while standing, can place
the mrror underneath a vehicle and see the underside. At no tine
during Leal's search of the undercarriage of the truck did Lea
bend down or attenpt to get underneath the truck, nor did he walk
around to the driver's side to search the undercarriage of that
side with the mrror.

After Leal searched the undercarriage of the truck, working
his way fromthe front to the back of the passenger's side, he net
up with Arnold who was standing by the back of the truck on the
driver's side. Leal asked Arnold if Arnold had searched the
conpartnents on the passenger's side, and Arnold responded that he
had. At that point, Arnold gave a quick sign to the officer at the
gate, acknow edging that the truck had been searched and was free
to proceed through the gate.

In allowing the truck to |eave through the gate, Arnold

assuned that Leal had checked the entire undercarriage of the



(Arnol d continued - Page 5)

vehicle with the mrror and that the search was conplete.
Simlarly, Leal assunmed that Arnold had checked the undercarriage
of the driver's side.

Unbeknownst to either officer, an inmate wearing blue
coveralls had earlier snuck into the undercarriage of the truck and
braced hinself wunder sone crossbeans. When the truck driver
eventually stopped many mles away, the inmate crawl ed out from
under the truck and attenpted to run away. Fortunately, a person
wat chi ng nearby caught the attention of the driver and the inmate
was captured by authorities just a short tine |ater.

The Departnent dism ssed Leal and Arnold fromtheir positions
as correctional officers as a result of the inmate's escape, citing
cause for discipline under Covernnent Code section 19572
subdi vi sions (d) inexcusable neglect of duty and (i) inefficiency.

The Departnent contends that dismssal is warranted, as protecting
the public frominmate escapes is the forenost task of correctional
officers: if they cannot do that, the Departnent argues, they
shoul d not be correctional officers.

Wiile the appellants conceded that they did not properly
performtheir duty to conplete a thorough examnation of the truck
they argue that dismssal is not an appropriate penalty.

First, appellants contend that they did not have the proper
equi prrent avail able that day to conplete a thorough search of the

truck. The only equi pnent available to assist themin their search
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on that day was their flashlights (which neither officer used) and
the inspection mrror. Appellants point out that the "creeper" (a
board that officers lie on to | ook underneath vehicles), as well as
a large rectangular mrror on wheels, were out being repaired at
the tinme of the incident and were not available to assist themthat
day.

Second, appellants contend that they were never given proper
training on how to conduct a vehicle inspection. They contend that
they were never instructed on how to best perform a search of a
vehicle as their hour-long training session did not cover
i nspections in such detail. Moreover, Arnold testified, wthout
contradiction, that he was instructed by his superior officer never
to crawl underneath vehicles to conduct an inspection.

Third, appellants argue that dismssal is not appropriate as
the incident was a one-tine work performance issue, not volitiona
m sconduct, and therefore does not warrant the ultimate penalty of
dismssal, particularly in light of their excellent work records.

| SSUES

The follow ng i ssues are before the Board for determ nation

1. What causes for discipline, if any, did the Departnent
prove by a preponderance of the evidence?

2. Assum ng cause for discipline is established, what is the

appropriate penalty?
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DI SCUSSI ON
Causes For D scipline Established

The courts and this Board have defined inexcusable neglect of
duty, a cause for discipline under Government Code section 19572,
subdivision (d), to nmean "an intentional or grossly negligent
failure to exercise due diligence in the performance of a known

official duty.” Jack Tolchin (1996) SPB Dec. No. 96-04, page 11

citing Qubser v. Dept. of Enploynent (1969) 271 Cal.App.2d 240,

242.

The evidence in the record is insufficient to allow this Board
to determne whether the inmate could have been seen on the
particular day in question had Leal or Arnold craw ed underneath
the truck or placed the mrror underneath the driver's side of the
truck. W do not believe, however, that we need to answer those
questions in order to determne whether Leal and Arnold were
neglectful of their duties. Both nmen admtted that they had a duty
to conduct a conplete search of the delivery truck and further
admtted that they did not conduct a conplete search of the vehicle
because of assunptions each nade about the other officer's search
efforts. In light of +these admssions, the Board rejects
appel l ants' argunent that the Departnent failed to provide adequate
equi prrent to perform a search or failed to give them sufficient
training in performng searches. Wiile certainly clear post

orders, adequate training and the best equi pnent can reduce the
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i kelihood of escapes, we do not find that the escape in this case
was caused by any deficiencies in these areas.

As noted above, to find appellants' admtted failure
constitutes legal cause for discipline as "inexcusable neglect of

duty," we nust conclude that that failure was either intentiona

m sconduct or gross negligence. |In Robert Herndon (1994) SPB Dec.

No. 94-07, this Board found that a traffic officer's one-tine
failure to secure his radio extender to his belt was only sinple
negligence, not subject to discipline as inexcusable neglect of

duty. In contrast, in Tely Cayaban (1992) SPB Dec. No. 92-16, this

Board found that an enployee's one-tine failure to follow proper
medi cati on procedures, which resulted in a wong dosage being
adm ni stered, did constitute inexcusable neglect of duty.

I n assessing whether negligent conduct is "sinple negligence"

or "gross negligence,"” we consider the degree of seriousness of the
harm to the public that <could result from the enployee's
negl i gence. The potential harm from the msconduct at issue in
Herndon was only mnor - a broken or lost radio extender. I n
conparison, the potential harm from the msconduct at issue in
Cayaban, a nedication error, was serious illness or even death.

The instant case is closer to Cayaban than to Herndon. Wil e
the appellants in this case did not intentionally neglect their

duty or nake a conscious decision not to abide by any explicit

procedures, the potential for harmto the public arising out of
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errors such as the one made by appellants is serious, constituting
gross negligence. Havi ng concluded that appellants were grossly
negligent in performng their duties, we find cause to discipline
appel l ants for inexcusabl e neglect of duty.

In addition to citing inexcusable neglect of duty, as |ega
cause for discipline, the Departnment cited inefficiency under
Governnent Code section 19572, subdivision (i). The Board has
previously determned that inefficiency "...generally connotes a
continuous failure by an enployee to neet a level of productivity
set by other enployees in the sanme or simlar position" and, in
sone instances, can also nean "...failure to produce an intended
result wth a mninmm of waste, expense or unnecessary effort."

Robert Boobar (1993) SPB Dec. 93-21, pages 10-11. The charged

m sconduct in this case does not constitute "inefficiency," as
defined; we therefore dismss this charge.
Penal ty
Havi ng concl uded that appellants failed to conduct an adequate
search of the wvehicle and thus should be disciplined for
i nexcusabl e neglect of duty, we turn to the issue of what penalty

IS appropriate. The California Suprene Court in Skelly v. State

Personnel Board (1975) 15 Cal.3d 194 instructed the Board that in

determning the appropriate penalty for a particular offense, the
Board should consider a nunber of factors including the extent to

which the offense resulted in, or if repeated is likely to result
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in, harmto the public service, the circunstances surroundi ng the
m sconduct and the |ikelihood of its recurrence. I|d. at 218.

Turning to the issue of harmto the public service, we agree
with the Departnment that the public service suffers serious harm
when correctional officers fail to act in a diligent manner to
prevent the escape of inmates. One of the nost inportant duties of
correctional officers, if not the nost inportant, is to Kkeep
prisoners behind bars until their scheduled release dates. The
failure to keep prisoners behind bars endangers the Ilives of
citizens and weaks havoc upon the prison's relationship wth the
conmuni ty. In this instance, the inmate who escaped had been
i nprisoned for second-degree nurder. Al though he was quickly
captured without incident and returned to prison, the potential for
harm caused by the escape is serious. Appellants' m stakes nust be
addressed with a severe penalty.

Al t hough appel |l ants’ m sconduct did cause harm to the public
service, and although harm to the public service is of primry
concern in the assessnment of penalty, we feel in this case that the

other factors deened relevant in Skelly v. State Personnel Board

supra, counsel against dismssal. Thus, we consider the
ci rcunst ances surroundi ng the conduct, as well as the likelihood of
its recurrence, in deciding the appropriate penalty.

As to the circunstances surroundi ng the conduct, neither Leal

nor Arnold were engaged in any unprofessional conduct at the tine
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the truck rolled in for inspection. Their failure to fully inspect
the truck, rather, stemed from what appears to be a m scomuni ca-
tion between them and wongful assunptions nmade about the other's
search efforts. The incident was not a result of volitional
w ongdoi ng, but rather was a work performance error, albeit a
serious one, conparable to that of a correctional officer falling

asl eep on duty. [See Rita T. Nelson (1992) SPB Dec. No. 92-07

where the Board nodified Nelson's dismssal to a six-nonths'
suspension, finding that in cases of poor work perfornmance, a
Departnment should follow a sequence of warnings or |esser
disciplinary actions before inposing the wultimate penalty of
di sm ssal . ]

In addition, we find the penalty of dism ssal too harsh given
there is little likelihood of recurrence. Both officers have
ot herwi se excellent work records and presented evidence at the
hearing that their superiors and co-workers still trust them
despite the incident. Gven the officers’ otherwise good
credentials and the fact that the conduct was a one-tinme work
performance error, we feel confortable accepting the officers’
assertions that the mstakes made in this case wll not happen
agai n. Accordingly, we find a six-nonths' suspension to be an

appropri ate penalty.



(Arnol d continued - Page 12)
CONCLUSI ON

Appel | ants' sl oppy i nspection of the delivery truck could have
had serious consequences for the public's safety. Fortunately, the
actual harm caused was |imted. Al though we do not believe that
dismssal is warranted under the facts of this case, we do believe
that a severe penalty is an appropriate neans of sending a strong
message that such mstakes will be dealt with harshly. W believe
that the six-nonths' suspensions wll serve such purpose. Any
future |l apses of a simlar nature mght well justify dismssal.

ORDER

Upon the foregoing findings of fact and conclusions of |[aw,
and the entire record in this case, it is hereby CRDERED t hat:

1. The dismssals taken against John C. Arnold and M guel
O Leal, Correctional Oficers with R J. Donovan Correctional
Facility, Departnent of Corrections, are nodified to six-nonths'
suspensi ons.

2. The Departnent of Corrections shall pay John C. Arnold
and Mguel O Leal all backpay and benefits it may owe them as a
result of the Board's decision to nodify their dismssals to six-
nont hs' suspensi ons.

3. This case shall be assigned to the Chief Admnistrative
Law Judge for hearing should the parties not be able to agree upon
the anount of backpay and benefits owing to John C Arnold and

M guel QO Leal.
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THE STATE PERSONNEL BQARD*
Lorrie Ward, President
Fl oss Bos, Vice President
Ron Al varado, Menber

R chard Carpenter, Menber
Alice Stoner, Menber

* * * * *

| hereby certify that the State Personnel Board made and
adopted the foregoing Decision and Oder at its neeting on

Decenmber 3-4, 1996.

C. Lance Barnett, Ph.D.
Executive Oficer
St at e Personnel Board



